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EDITORIAL NOTES. 


The legislature passed the act, which was promptly signed by 
Governor Stokes, limiting the tax rate in municipalities in New Jersey 
to $1.70 per $100 of assessed valuation in cities of fifty thousand of 
population and over, and to $1.50 in all municipalities of less population. 
This amount is exclusive of school tax, which can be larger or smaller, 
according to the will of the voters. The rate named can be increased 
should a majority of voters of any municipality so decide at an election. 
It is the first time in the history of New Jersey when a general act has 
been passed limiting taxation, and necessarily has created much com- 
ment. The law does not go into effect until next January, so that the 
assessments for the present year will not be affected by it. The act 
upon its face seems to be a creditable piece of legislation. It is cer- 
tainly true that various municipalities in this as well as in other states 
have not been keeping that check upon proper expenditures which they 
ought to have done in the interest of the taxpayers, and as a result the 
amount of tax levy in various of our cities, and even in various small 
boroughs and towns, is excessive and sometimes out of all reason. In 
practical operation it seems to be admitted already that the railroads 
will get the best of it, because while the first-class railroad property will 
be assessed as heretofore by the State Board, which is not bound to 
increase valuation, the local taxation upon second-class property will 
be less than heretofore. It is strongly suspected that the railroads made 
no opposition to the passage of this bill through either House because 
they foresaw that it would inure to their benefit. On the other hand, 
there will be large increases in the valuation in the cities, especially upon 
real estate. It is said that in Newark and Jersey the statute will work 
disastrously as to real estate interests, but this remains to be seen. Our 
own opinion is that sufficient time was not taken to regard the interests 
of taxpayers in the wording of the act, and that it will have to be 
amended at the next session of the legislature, after there has been a 
full discussion of its merits and demerits. 


What is known as the “Colby Bill,” to limit the term of municipal 
franchises for public utility corporations, passed the legislature and is 
generally commended. We commented upon the resolution introduced 
by Mr. Colby in our last number and have seen nothing sincee which 
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induces us to vary our opinion from that then expressed. We believe 
the bill is founded upon good principles, and that the carrying out of 
its provisions will inure to the future benefit of every city, borough and 
township in the state. We have not seen the exact text, however. 





The subject of bribery, which comes up before the legislature every 
year or two, reappeared during the last days of the session, and, of 
course, came to nothing, except that incidentally it defeated the bill for 
the abandonment of the Morris Canal. About the same time there 
came out a publication in “McClure’s Magazine,” stating some gen- 
eralities about the bribery current in this state from ten to twenty-five 
years ago, with the promise that the May number would give details. 
So far as we can determine the allegations made by the writer were 
based upon the publication in book form made in this state a few years 
since by one of the well-known legislative correspondents, and con- 
sidered at the time to contain a great deal of fact. It is true, and it 
never has been questioned, that for a long period New Jersey was thor- 
oughly in the grip of the lobbyists who were employed by the great 
railroad interests of the state. What concerns us most to-day, however, 
is whether there is the same close affiliation between the railroads and 
other large corporate interests and the legislators, so that bribery in one 
form or another is still current. We do not believe that they have one- 
half the same grip upon state institutions now that there was twenty 
years ago and previously. Nevertheless, anybody who attends upon 
the sessions of the legislature knows of the presence of lobbyists, who 
are paid to represent corporations, and who are frank to say that they 
do, and justify it upon the ground that it is absolutely essential that 
there should be such paid agents to watch what are denominated “strike 
bills” which appear and reappear at every session. ‘There is not a little 
truth in the statement that a certain class of men who go to the legis- 
lature study out how they may enrich themselves at the cost of the 
railroads, and they do this by introducing certain measures which they 
know will be obnoxious, and which ought not to be passed, and then 
expect to be bought off. But it does seem to us that there are a suffi- 
cient number of able and honest Senators and Assemblymen in every 
legislature who can see through these measures, and who could and 
would stop the passage of such bills without the necessity for the inter- 
vention of lobbyists. At all events, we are glad that a committee has 
been appointed to investigate the subject of lobbyists and bribery and 
to look into the plans for abolishing the lobby in other states; and they 
vill be doing the state a service if they can measurably get rid of this 
class of hangers-on; for they, on the whole, do not assist in the procure- 
ment of proper legislation, even if they sometimes do, as is claimed, 
prevent the passage of some “strike” measures. In this connection 
there is an interesting incident which was published editorially in the 
“Sunday Call” of Newark two weeks ago, and which many will read 
with a more or less correct idea of the real parties concerned, because, 
at the time, when the incident was fresh, it afforded ground for con- 
siderable comment: “A good many years ago, a Newark editor, then a 
reporter at Trenton, published in his paper the fact that rumors were 
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being circulated of bribery in connection with a bill in the legislature. 
As in the case last week, there was an investigation and the reporter 
was asked regarding the sources of his information. He made reply 
that his statement had been that there were rumors in circulation, and 
that he had heard them from many different persons. The committee 
reported that the publication was due to idle gossip among reporters. 
The Newarker didn’t like this, and asked the three leading Senators to 
alter the phrase. They met him later, in the room of one of them, and 
the chairman, since a distinguished judge, said the request could not be 
granted. ‘Very well,’ said the reporter, ‘then I'll have to publish the 
source of my information.’ ‘And who was it?’ said the chairman. 
‘Senator P. , who sits beside you,’ said the reporter, pointing to a 
distinguished member of the upper house. The Senator looked at him 
blankly, and suddenly remarked: ‘By Jove, I did tell him. I had clean 
forgotten. Say, we'll alter the report—don’t worry.’ The report was 
altered to spare the newspaper men’s feelings, and went duly on record. 
The reporter had felt that he could not betray confidence in the investi- 
gation, and so had declined to give his principal authority. As a matter 
of fact, everybody knew that the rumors had been spread generally, and 
also that they were true, but that it would be impossible to prove the 
actual bribery.” 

The message sent by Governor Stokes to the legislature, admonish- 
ing that body that its bills should be prepared with some regard for the 
rules of English composition, may be a novelty, but calls attention to 
a much needed reform. A proper supervisor of bills, who possesses 
technical legal knowledge and also a thorough acquaintance with the 
laws of English composition, should take this matter in hand, but thus 
far the legislature has taken no step towards such reform. ‘The effect 
of the admonition may be, however, to lead future legislators to be more 
careful in the preparation of their bills. It would save the courts need- 
less trouble in the construction of acts, and be of benefit to the state 
as a whole, were the Governor’s suggestions to receive full attention. 
Perhaps, were the Governor a lawyer, he would not mind such a little 
thing as long and complex sentences, but inasmuch as he is a practical 
business man he sees the absurdity of them. 


The Supreme court of Georgia, in Hewin v. City of Atlanta, 49 S. E. 
Rep. 765, deals with the interesting question of whether the giving of 
trading stamps is a business subject to taxation. The City of Atlanta 
passed an ordinance to the effect that any person or corporation, who 
should furnish trading stamps as a premium for the sale of goods, should 
pay an annual license tax of one hundred dollars, and that, in construing 
such ordinance, the furnishing of such trading stamps should be con- 
sidered and classified as a separate business. ‘The Supreme court denied 
the validity of the ordinance, and we think it was justified in holding 
that the furnishing of trading stamps is not a separate business from the 
sale of goods, nor a separate business subject to a special license tax. 
But so far as we gather from the reports made of the court’s opinion 
the question is left untouched as to whether it is not constitutional to 
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pass an act to prevent altogether the giving away of trading stamps as 
an inducement to purchase goods. Legislation ot this character, varying 
somewhat in detail, has been upheld in various cases, for example in 
Humes v. Ft. Smith, 93 Fed. Rep. 857; Lansburgh v. District of Colum- 
bia, 56 Alb. L. J. 488; Fleetwood v. Read (Wash.), 58 Pac. Rep. 665, 47 
L. R. A. 205. Contra, Ex parte McKenna, 126 Cal. 429, 58 Pac. Rep. 
916. In New Jersey the legislature has just passed an act, which we 
presume the Governor will sign, requiring that upon every trading 
stamp a cash valuation shall be noted, so that the receiver may secure 
the cash at presentation at the proper place, or at his option obtain the 
goods, the full value of which is also printed upon the stamp. We wish 
the legislature had gone still further and forbidden altogether the use 
of these stamps. They are a nuisance to the retail dealers of mer- 
chandise and tend to place at a disadvantage those dealers, usually of 
the smaller sort, who cannot afford, or are not given the privilege of 
supplying stamps to their customers. Their general tendency is to 
demoralize business. The sale of goods, especially the ordinary useful 
articles, ought to be solely upon their merits and based solely upon 
the actual price at which they are offered. 


THE ORIGIN OF PRIVATE CORPORATIONS WITH EARLY INSTANCES 
OF CORPORATE CREATION. 


The origin of private corporations presents a topic of considerable 
interest to the legal antiquarian and the historian of past institutions. 
We are left very much in the dark by the confusing contributions of 
legal writers to the subject, and the honor of their invention has been 
ascribed to Egypt, Babylon, Greece and Rome. Blackstone has said 
the origin was traceable to a Roman source; he says they were intro- 
duced by Numa, who, finding upon his accession, the city torn to pieces 
by the two rival factions of Sabines and Romans, thought it a prudent 
and politic measure to subdivide these two into many smaller ones, 
instituting separate societies of every manual trade and profession. ‘This 
is substantially the account given by Plutarch in his life of Numa. 

We know that both municipal and private corporations were well 
known to the Romans and existed from very early times. They were 
expressly recognized in the code of the Twelve Tables, which allowed 
private companies to make their own by-laws, provided they were not 
inconsistent with the public laws. 

We are also told that the laws of Solon, the Grecian, permitted 
private companies to institute themselves at pleasure, provided they did 
nothing contrary to public law or the public policy of the time; and this 
would seem to suggest a Grecian source for their origin, and, indeed, 
Gaius, in his Commentaries on the Roman Law, traces them back to 
Solon. Ayliffe, in his treatise on the civil law, also ascribes their 
invention to the Greeks, and there is a passage in the Pandects that 
lends color to the theory that the Roman idea of corporate beings was 
borrowed from the laws of Athens. 

The Greek law seems to have favored free and almost unrestricted 
incorporation, but the Roman policy was more severe. It was necessary 
to secure a decree of the senate or an ordination by the emperor, and all 
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such companies as did not comply with the prescribed formality were 
subjected to penalties. Under the Roman theory these corporate bodies 
were called collegia, from being called together, and universitates, 
as constituting one out of many individuals, and were societies of men 
united for some useful purpose or business. The act of incorporation 
conferred upon them power to act as a single individual, and, if they 
abused their rights or transacted business of an ultra vires character, 
they were deemed illicitia and were subject to having their charters 
revoked. 

Under the Republic these bodies enjoyed the most favor and 
increased rapidly and became powerful and often oppressive, besides 
furnishing a factional training-school, so they were all dissolved by a 
law passed 64 B. C. Later they were revived, and their powers much 
extended, though under Caesar each corporate charter had to be sub- 
mitted to him for approval and its objects clearly defined. At no time 
does there appear to be a settled corporation policy, and what is true 
of one period of Roman history cannot be taken as true of another. In 
the time of Augustus, corporations again became oppressive and fac- 
tional, and were accordingly all dissolved, except the ancient and legal 
bodies. The corporations destroyed by this decree resembled some- 
what the trading companies that existed in England in the Eleventh and 
Twelfth Centuries. 

The younger Pliny furnishes us an enlightening instance of Roman 
jealousy towards corporations. He says: “A destructive fire in Nico- 
demia induced Pliny to recommend to the Emperor Trajan the estab- 
lishment of a fire company of one hundred and fifty men (collegian 
faborium), with an assurance that none but those of that business should 
be admitted into it, and that the privileges granted them should not 
be extended to any other purpose. But the emperor refused to grant 
the charter, and observed that societies of that sort had greatly destroyed 
the peace of the cities, and he observed that whatever name he gave 
them, and for whatever purpose they might be instituted, they would 
not fail to be mischievous.” 

Corporations under Roman law were subjected to many disabilities 
suggesting the mortmain statutes of the English law. They could not 
purchase or receive donations of land without a license, nor could they 
alienate without just cause. In addition to these disabilities they could 
act only by attorney, were subject to control of the majority, and were 
dissolved by death, surrender of franchise and forfeiture by the senate 
or imperial decree. Thus we see the striking similarities of many of our 
modern ideas of corporation to the Civil law. 

After the downfall of Rome the private corporations perished, and 
we find but few traces of them during the Dark Ages that followed. 
Indeed Roman law all but perished, and it is said that the Civil law was 
restored to the world by the Pisans, who, in their sack of the city of 
Amalfi in 1135, found a copy of the Pandects of Justinian, and this, com- 
ing about the time of the revival of learning and trade, begot an interest 
in the study of Roman law, though serious discredit has been cast upon 
this account, and Blair even tells us that the Civil law was studied in 
Germany and Italy as early as 1127. It was introduced into England 
in the year 1138 by Theobald, a Norman abbot, afterwards Archbishop 
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of Canterbury. The Civil law soon attained a commanding position in 
the schools of Bologna, Oxford, Paris and Venice, and great crowds 
flocked to its study. 

We know that in England at a later day fierce disputes arose 
between the followers of the ancient Common law and those of the Civil 
law, and the latter branch of the juristic science soon held a commanding 
position in the courts of the universities, the spiritual and the maritime 
courts. 

The history of college corporation is of more than ordinary interest, 
and we will glance in a cursory manner at its more important features. 
Colleges and universities of a corporate character are the fruits of mod- 
ern invention; they were unknown to the ancients. While the arts, 
sciences, logic, philosophy and rhetoric were taught by them, we know 
from our studies of Socrates, Plato, Epictetus and other ancient teach- 
ers that organized education had but a precarious existence, if any at all. 
The nearest approach we have to a college is in the latter Roman empire, 
when professors began to be allowed regular salaries by the government,» 
and to become objects of public regulation and discipline. By the 
beginning of the Fourth Century the literary schools at Rome, Con- 
stantinople and Alexandria assumed the appearance of public institu- 
tions, and privileges and honors were bestowed upon professors and 
students, and the ecclesiastics assumed a visitorial power. 

It was not, however, until after the revival of letters, or at least 
until the Thirteenth Century, that, Kent tells us, colleges and univer- 
sities began to confer degrees, and to attain the position, authority, 
influence and solidity which they enjoy to-day. We are told that the 
University of Paris was the first to assume the form of our modern col- 
leges. The date of the foundation of this institution is in much dispute, 
some assigning the year 792, but the better date would appear to be 1200. 

Oxford has the doubtful reputation of having been established by 
King Alfred in 872 or 879, and Cambridge has been said to date back 
to 635, though the more authentic date is 1257. Though there were 
many students at Oxford and Cambridge in the Twelfth and Thirteenth 
Centuries, and professors who taught divinity, rhetoric, astronomy, 
logic and mathematics, still neither institution had risen to the full rank 
of a college or university, and could not confer degrees or honors. This 
has been disputed, however, and it has been maintained that degrees 
were conferred, and the Venerable Bede has been cited as being the first 
doctor of his university. 

Other universities dating back to this time are Salamanca, 1240; 
Padua, 1222; Naples, 1224; Genoa, 1243; Perugia, 1276; Macerta, 1290. 
After the revival of learning, the studies in the universities were divided 
into four branches—divinity, law, physics and arts, and science. These 
four branches were the supposed compass of university knowledge and 
instruction. 

The power of the faculty of teaching was bestowed by the state to 
the university, by the university to the individual, and hence in process 
of time the teachers became known as the faculty of law, of divinity, 
of arts, much as in a modern university. 

The power to erect a university was in Europe given to the Prince 
or Pope, but the latter never had such authority in England. It is inter- 
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esting to note in this connection that the great English universities of 
Cambridge and Oxford are, owing to a peculiarity in their establishment, 
regarded as civil and not ecclesiastical or eleemosynary. 

Another peculiar outgrowth of the revival of learning and trade was 
the revival of banks and banking. The ancients were familiar with 
banking science, and we have an instance of a bank in Babylon as early 
as 700 B. C., and we know the ancient Greeks and Romans had developed 
these institutions to a high degree. Their banks performed all the same 
services as our modern banks, except issuing notes. They received 
money On deposit and repaid it on demand with or without interest. As 
the Italian cities grew in commercial importance between the Ninth and 
the Twelfth Centuries, the Lombard Jews acquired control over the 
money and financial markets, and their hold was se strong that they have 
given their name to England’s great financial centre, Lombard street, 
London. Shakespeare in his “Shylock” has given us a type of the Jewish 
money-lender, though somewhat a libel on the race. 

It is to Venice that we are indebted for the first modern bank, 
organized in 1157, an outgrowth of a Chamber of Loans established for 
the management of the fund raised to relieve the finances of the state 
from the embarrassments occasioned by the fluctuation of the currency, 
due to wars at home and abroad. The term bank means a place of 
deposit of money, and is derived from the Italian word banco, meaning 
bench. In early days the Jews were the principal money-lenders, and 
their headquarters were generally the marketplaces, where they sat on 
small benches ready to loan money to all borrowers having the collat- 
eral. It was also in Venice and the other Italian cities that much of the 
law merchant originated, bills of exchange, notes, drafts, checks, etc. 

As commerce and the arts revived the necessity for banks was felt, 
and many were established; that of Geneva in 1345; Barcelona, 1401; 
and Genoa, 1407. The last bank is worthy of more extended notice, as 
it furnished the model and plans for the Bank of England. The Genoese 
had, previous to the establishment of their bank, borrowed large sums 
of money from the citizens, assigning certain branches of the public 
revenue for the payment of interest; payment was under the management 
of a board of merchants. In process of time the public loan was consoli- 
dated into a capital stock, to be managed by a bank called the “Chamber 
of St. George,” to be governed by eight directors, annually elected by 
the creditors and shareholders. In 1444, to prevent the inconvenience 
of delays of an annual election of directors, eight new governors were 
chosen, two of whom were to go out every year, 

The next important bank was established about two hundred years 
later at Amsterdam, where, owing to a declaration of the magistrates of 
the city that all payments above six hundred guilders, later reduced to 
three hundred, and all bills of exchange, should be made in the bank. 
This bank soon transacted an enormous business with the cities and mer- 
chants of the Low Countries, and, owing to its stability, its money was 
soon at a premium. 

The Bank of England was established in 1694, though as early as 
1656 Samuel Lamb, a London banker, advised Cromwell to establish 
a public bank. The direct object of incorporating this bank was to 
assist William and Mary in raising supplies for the French War. The 
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ruling spirit in the enterprise was William Patterson, a Scotch merchant. 
Patterson, and Godfrey (a London merchant) secured the subscription 
of forty merchants for £500,000, towards £1,200,000 to be lent to the 
government at eight per cent. interest, in return for a bank charter. 
The effort to secure a charter aroused strong opposition, though the bill 
was passed and signed April 25, 1694, and the charter granted July 27, 
1694. The first governor was Sir John Houblon, and Godfrey was made 
deputy. The business was opened the following New Year, when notes 
were issued for £20 and upwards, and bills discounted at four and one- 
half to six per cent. The first charter was for twelve years, and con- 
tained a provision that it could be dissolved on a year’s notice. The 
charter has been renewed seventeen times, the last renewal being in 1886. 

Another peculiar outgrowth of the revival of commerce and the 
age of discovery was the incorporating of great trading companies. The 
first of these companies was authorized in 1216 and later in 1248, and 
came into being in Burgundy as the Brotherhood of St. Thomas a’ 
Becket of Canterbury. About a century later the corporation made 
England its home, and its charter was confirmed by Edward IV. and 
later by Henry VII., who changed its name to the Merchant Adven- 
turers of London. These commercial companies were given very liberal 
charters and monopolistic powers, in order to induce merchants to 
hazard their fortunes in trade and adventure. 

Elizabeth chartered the Russian Company in 1566, though the com- 
pany had been projected at a much earlier date. The Eastland Company 
was incorporated in the same reign in 1579, as likewise the Turkey and 
Levant Company in 1581, and the East India Company received its 
charter in 1600. This last company had a wonderful history. It was 
designed for the China and Eastern trade, and succeeded in gaining 
control of India, and held it until the British government assumed the 
sovereignty. The Hudson Bay Company was established in 1670, and 
was designed to secure the fur trade of the Canadas and the New World. 
A recent writer has attributed the origin of the Hudson Bay Company 
to Radissin, a Frenchman, who explored much of the territory around 
the Great Lakes. He had been in the French service and had been 
unjustly treated, so he went to England and took service under Charles 
[l., assuming command of an expedition fitted out for purposes of barter, 
and set out for the Hudson Bay region. He returned with his vessel 
loaded down with furs. Under his direction, other ventures were made, 
and it is to this initial voyage that the author attributes the beginning 
of the Hudson Bay Company. 

Many colonies were planted in America by these companies, to 
whom exclusive trade rights were granted and certain definite spheres 
of influence for exploitation, and much of our colonization, such as 
Massachusetts, Delaware, Virginia and New York, is attributable to the 
impulse of these and other trading companies. 

Another outgrowth of the time of trade expansion and exploitation 
is the subject of insurance. This presents a field of attractive inquiry, 
as the origin of insurance underwriting is a matter of much dispute. 

A great antiquity is claimed for the subject of marine insurance, and 
many writers have traced it back to the time of Caesar, though the more 
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conservative account of its origin is that it arose among the Italian com- 
mercial cities whose dealing and shippings were with the world. The 
very name “policy” is of Italian derivation. A Chamber of Insurance 
was established in the City of Bruges as early as 1310, and a form of 
policy was established in Florence on January 28, 1523. Insurance is 
mentioned in England as early as 1548, and the first reported case is in 
the year 1589; and in 1601, owing to the unfamiliarity of the courts of 
law with insurance terms and usages,a special tribunal was established. 

The mighty business of insurance that has sprung up under the 
Lloyds system is all traceable to a little coffee-house in Tower street, 
London, kept by one Lloyd, in whose place the merchants were wont 
to congregate to write their names under the binder form, assuming so 
much of the risk of the voyage on the payment of a stipulated premium. 
This practice has given rise to the term “underwriter.” In March, 1717, 
certain residents of London signed a petition praying for the right of 
a corporate body, so as to control marine insurance underwriting; they 
pointed out that the establishment of such a body would greatly promote 
the welfare of trade and commerce. The opinions of many eminent men 
were obtained and, they differing, the project was dropped. 

Fire insurance dates back to 1681 as a corporate venture, though 
among the early guilds protection was often guaranteed members against 
fire. In 1710 the Sun Fire Office, the earliest mutual and stock com- 
pany, was organized in London, and is still in existence, having a flour- 
ishing United States branch. 

Benjamin Franklin was instrumental in incorporating the first 
United States fire company, in 1752, and was for a long time one of its 
directors. Life insurance is of much later date, the first practical scheme 
of life-underwriting dating back to 1706. There were but few incorpora- 
tions in the colonies, and indeed for many years after they had thrown 
off the British yoke. But after the War of 1812 commerce and manu- 
facturing began to revive, and from this time on we have many instances 
of corporate creation, 

The rapid growth of these bodies awoke much opposition, as is 
shown by the New York convention of 1821, when an attempt was made 
to check their growth by requiring the assent of two-thirds of the mem- 
bers elected to each branch of the legislature to every bill for creating, 
controlling, altering or renewing any body politic or corporate. This 
failed, and, indeed, at the meeting of the legislature of 1823, thirty-nine 
new corporate bodies were created. But as the country expanded and 
grew to strength and power, it turned its face to the west and, as the 
steamboat and the railroad came into existence to make big ventures 
possible, facilitate commerce and boom trade, then it was that the cor- 
porations became a necessary instrument, and the laws were relaxed in 
their favor, and corporate freedom meant more than a mere name. 

To-day we have many problems dealing with corporate wealth and 
activity to solve, but we have the optimism and the confidence of an 
enlightened time and a strong public sentiment to aid in their determina- 
tion, and with these we can hope for an equitable solution. 


THEODORE D. GOTTLIEB. 
Newark, N. J., January 25, 1905. 
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LAW OF TRUST ACCOUNTS. 


The opening of two-name accounts in the various trusts and joint 
forms with which savings bank officers are familiar has been a fruitful 
source of litigation over the ownership of the deposit, where the depos- 
itor has died and the money is claimed by the representatives of the 
deceased on the one hand and by the named beneficiary or survivor on 
the other. The question to be determined in the great number of dis- 
puted cases is the ultimate right to the money as between two rival sets 
of claimants. The banks, as a rule, are not invoived in these law suits, 
except in so far as they may hold the deposit for payment to the party 
held entitled to it. Ordinarily the banks cannot know anything more 
than is to be implied from the form of the account. They are debtors 
for the deposit and generally pay according to the form of the account, 
on presentation of the book, in the absence of notice or knowledge of 
circumstances rendering it unsafe for them to do so, and leave the ques- 
tion of the ultimate right to the money to be litigated between the 
adverse claimants. 

The decided case law in the subject of the ownership of these 
accounts is assuming large proportions. The Middle and New England 
states, where, in the past, these accounts have been most numerous, have 
furnished the greater number of cases, and, as that portion of the 
nation’s wealth represented by savings deposits has gradually extended 
westward, the courts of the Western states have been more recently 
called upon to wrestle with the same questions that at an earlier period 
confronted their Eastern brethren. 

When the banker, with his practical knowledge of human affairs and 
the needs and desires of his depositors, adds to this practical experience 
a knowledge of what the courts of his own and other states have held 
with respect to these deposits, and sees what it is concerning a particular 
account that has caused the litigation, which perhaps has resulted in 
frustrating the intention of the original owner of the money, he is in 
a better position to invent or simplify forms of accounts, with a view 
of lessening the occasion for future legal disputes. He is in a better 
position, also, to give good, sound advice to his depositors, for many 
are the cases where, from misconception of the law, these earnings of 
a lifetime have gone astray into hands for whom they were not intended, 
often to the disappointment and misfortune of needy and worthy in- 
tended beneficiaries. 

Why is money put in two names in a savings bank? The motives 
are various. 

1. A parent may desire to deposit money from time to time for 
a child, or a depositor may intend to put his money in trust for a relative 
or dear friend, the intention of the depositor being to immediately part 
with his individual ownership and control and to make a gift or create 
a trust for the named beneficiary. 

2. More numerous are the cases, perhaps, where the depositor de- 
sires to make his bank account serve the purposes of a will. It is only 
human nature to desire to keep the money as long as he lives; but then 
when he dies that it shall go to the beneficiary or survivor named in the 
account. Numerous have been the decided cases in the past wherein 
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a deposit under such circumstances has been adjudged to belong to the 
legal representative of the deceased depositor, and not to the beneficiary 
intended. 

3. Ina third class of cases, not present or future parting with own- 
ership by the depositor is intended; he simply uses a trust or joint form 
of account, instead of an account in his individual name, to serve his 
own purposes, to evade payment of taxes, to conceal his true financial 
condition, to obtain a greater rate of interest than if the money were in 
his individual name, where he is receiving interest at the maximum rate 
on an individual account, or to obtain interest where another account 
in his individual name is up to the limit. These accounts, also, often 
lead to litigation, after the death of the depositor, as the money is fre- 
quently claimed by the other party, whose name has been used in the 
account. Banks, as I understand, as a rule, do not knowingly open 
accounts to serve these purposes. 

There are certain broad principles of law underlying gifts and trusts 
of personal property which enter into the decision of nearly all the cases 
involving the ownership of savings bank deposits in trust and joint forms. 
A gift is executed by delivery, a trust by declaration. ‘To constitute a 
completed gift, there must be delivery of the thing given. If there is 
a mere intention to give in the future there is no gift. To constitute 
a trust in personal property there need be no actual delivery of the 
property, but something which corresponds with delivery, namely a dec- 
laration of a trust with the intention that the legal title at once pass from 
the individual to the trustee to be held according to the terms of the 
trust. Underlying nearly all the litigated cases of gift is the inquiry, 
has there been a delivery, actual or constructive? If so, coupled with 
the intention to give there has been a gift; and in cases of trust, the 
inquiry, has there been a declaration of trust? If so, then the individual 
ownership has passed from the depositor and vested in him as trustee 
for the beneficiary, according to the forms of the trust. 

With the general principles I have stated in mind, it will be of 
interest to consider briefly what the courts have decided with reference 
to particular forms of account. 

Probably the most common form of savings bank trust account is 
that where a depositor puts his own money on deposit in his own name 
in trust for another. In Massachusetts the Supreme court has held that 
this form of account, standing alone, is not sufficient evidence of a prima 
facie or presumptive trust. As a consequence, where the depositor dies 
and no other evidence appears to establish a trust in favor of the bene- 
ficiary, the representative of the depositor, and not the beneficiary, 
would be entitled to the money. 

I have made mention of the law of Massachusetts first because the 
courts of that state have stood almost alone in their construction of the 
legal effect of a deposit by one in his own name in trust for another, 
nothing else appearing. While Massachusetts has held that the form 
of deposit “in trust for” is not sufficient to constitute a prima facie trust 
in the absence of other evidence, the courts of other states have held 
the contrary—that the deposit by one in trust for another, standing 
alone, is a prima facie or presumptive trust for the beneficiary, and 
unless the presumption is disproved or negatived by evidence showing 
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that the depositor had no intention of parting with his ownership, the 
beneficiary, on his death, will be entitled to the money as against his 
estate. 

For instance, the Supreme court of Maine, in one of the cases in 
that state, said: “The entry ‘in trust for’ is of clear and unmistakable 
import and sufficient to create a prima facie trust ;” and the Supreme 
court of Pennsylvania, in a recent case, where an aunt had deposited 
money in trust for her niece, held that the form of account prima facie 
entitled the niece to the fund on the death of the depositor, and that her 
claim to the fund would not be defeated because the evidence failed to 
show that the niece had knowledge of the creation of the trust before the 
death of the depositor. The court said it was aware that the Massa- 
chusetts decisions were in conflict with the rule recognized in Pennsyl- 
vania as to the effect of retention of the pass book and failure to give 
notice of the trust to the beneficiary in cases of this character, but that 
it is sustained by the New York cases and the great weight of authority 
elsewhere in the country. 

There have been a long line of cases in the state of New York in- 
volving this form of deposit. It was originally held that the form of 
deposit “in trust for” alone, where its import was uncontradicted by 
other evidence, was a sufficient declaration of trust and transferred the 
title from the depositor individually to the depositor as trustee. Reten- 
tion of the pass book was not inconsistent with this effect, notice to the 
beneficiary was not necessary, nor did the ignorance of the latter of the 
trust until after the death of the depositor affect its completeness. 

The most recent decision of the New York Court of Appeals upon 
the “in trust for” form of account was handed down August 5, 1904. 
All the previous decisions are reviewed, and the decision is of the utmost 
importance, as the court declares a definite rule of law as to the legal 
effect of this form of deposit. The case was one where the depositor 
of her own money in trust for another had always retained the pass book, 
and had closed out the entire account and surrendered the pass book 
before her death. She never spoke to any one about the account or 
stated her intention in opening it. After her death the named bene- 
ficiary learned of the account. The Court of Appeals held that the 
administrator of the depositor, and not the alleged beneficiary, was 
entitled to the money. There was no evidence of the depositor’s inten- 
tion to create a trust, and the court proceeded to consider the question 
whether an irrevocable trust was established by the mere deposit in this 
form. 

In the course of its opinion the court said: “When the deposit is 
made in trust and the depositor dies intestate, leaving it undisturbed, 
in the absence of other evidence, the presumption seems to arise that 
a trust was intended in order to avoid the trouble of making a will.” 

3ut in the case before it the deposit was disturbed; the money had 
all been drawn out. The court stated that it was necessary to settle the 
conflict between the opinions of the learned justices in the different 
appellate divisions upon the question of laying down such rules as will 
best promote the interests of all the people of the state; it had reflected 
much upon the subject, and finally, guided by the principles established 
by its former decisions, concluded to announce the following rule: “A 
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deposit by one person of his own money, in his own name as trustee for 
another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable at 
will, until the depositor dies or completes the act in his lifetime by some 
unequivocal act or declaration, such as delivery of the pass book or 
notice to the beneficiary. In case the depositor dies before the bene- 
ficiary without revocation or some decisive act or declaration of disaf- 
firmance, the presumption arises that an absolute trust is created as to 
the balance on hand at the death of the depositor.” 

It would unduly extend the length of this address to go into any 
detail of the decisions upon other two-name forms of savings bank 
accounts. ‘The cases are so numerous and the facts so varied that noth- 
ing of the kind will be opened in what may be styled an alternative joint 
form. John Smith will deposit his money in the joint names of “John 
Smith or Peter Jones,” or “John Smith or Peter Jones, or the survivor,” 
sometimes with the addition “payable to the order of either.” John 
Smith thinks and intends that when he dies the money shall go to the 
survivor. But unless he delivers the book or makes some surrender of 
possession during his life, the general rule is that upon his death the 
money belongs to his estate. Such a form of account creates no pre- 
sumption of a gift or a trust to the alternate party named, except in the 
case of husband and wife. A deposit put in by John Smith in the names 
of “John Smith and Mary, his wife,” will, upon his death, belong to his 
wife, as survivor. But no such presumption of survivorship exists even 
in the case of parent and child. 

The Court of Chancery of New Jersey has aiso very recently passed 
upon the following case: Richard B. Corriell deposited in the Provident 
Institution for Savings in Jersey City a sum of money and caused the 
account to be opened in the name of “Richard B. and Mary E. Corriell,” 
who was his daughter. It remained in this form until his death. He 
had made deposits and withdrawals from the account, always retaining 
the pass book, which came into the possession of his administrators. 
The court held that the money belonged to his estate and not to the 
daughter. The evidence was held insufficient to prove a gift by father 
to daughter during his life; it showed that the gift was limited to take 
effect after the father’s death, and hence was void, as not in compliance 
with the statute of wills. 

The law on this subject of joint accounts is not thoroughly settled, 
and there is more or less conflict between the courts of different states 
as to the effect to be given to accounts in the various joint forms. As 
there is no real objection to people putting their money in such form that 
it remains their own while they live and goes to a selected beneficiary 
upon their death, it would certainly be a good thing if some statute 
could be enacted by the legislatures of the various states validating a 
method of making a testamentary disposition by means of a savings bank 
account. As the subject stands to-day, many of these intended gifts 
upon the death of the depositor are defeated because contrary to the 
statute of wills and the number of litigated cases is much larger than it 
would be if the entire subject was regulated by legislation in conformity 
with the needs and desires of the great mass of savings bank depositors. 
—Thomas B. Paton, of New York, in ‘‘ Chicago Law Journal.’’ 





THE NEW JERSEY LAW JOURNAL 


THE EARLY BENUH AND BAR OF BRITISH COLUMBIA. 


Much has been said and written with respect to the prevalence of 
Lynch Law in California, during the early period of gold mining in that 
state. In 1849, and for some years later, there were practically no 
courts, or rather, only courts that were presided over by men who were 
either destitute of legal knowledge, or who were so venal that criminals 
accused of the most atrocious crimes were turned loose to prey again 
upon society after trials that were travesties of justice. Men who had 
been guilty of heinous offenses openly boasted that they could buy their 
liberty, and it was more than once hinted that there was a regular tariff, 
or sliding scale, for the bribery of judges, sheriffs and juries. At one 
time, so perverted had public opinion grown, that popular sympathy 
almost always ran in favor of the offender, especially if he happened to 
be well off or possessed influential friends, and juries were loathe to 
convict under the clearest evidence. On one occasion, in the town of 
Sacramento, I saw four men sitting about a hotel stove every one of 
whom had “killed his man” (one had killed two) and had been tried 
and acquitted. The failure of the courts to protect life became so 
notorious that the populace at last took things into their own hands and 
by instituting popular courts tried the culprits and, if found guilty, 
hanged them offhand. Scores of men were executed by popular tribu- 
nals in the mining section before the practice reached San Francisco, 
where it soon took root and flourished, as ill weeds always flourish, and 
brought forth a ghastly crop of dead men. 

When the gold discoveries were made in New Caledonia, now 
3ritish Columbia, many estimable men left California for the new dig- 
gings. In the same ships came scores of bad men, who, like the camp- 
followers of an army, go in numbers to new camps for disreputable 
purposes. ‘To these men an organized state of society, and an honest 
and fearless judiciary, were a new experience. In California, they had 
been accustomed to see men stab and shoot on the slightest provocation, 
and they had seen malefactors, whom the law officers were too feeble or 
too corrupt to deal with, dragged through the streets with ropes about 
their necks and hanged from the first tree or lamp-post. In British 
Columbia, crude as the machinery of the courts was, on the trial of 
grave cases the iron hand of justice fell wtih force upon offenders, and 
stern and impartial punishment was meted out to all. 

The Chief Justice of Vancouver Island was Mr. David Cameron, an 
amiable gentleman, without legal training and without force of char- 
acter. [But he was honest, if weak, and just, if unlettered in the law. 
The Chief Justice of British Columbia was Mr. (afterwards Sir) Matthew 
Baillie Begbie. His was a stern, honest, unbending nature. He had 
been liberally educated and had practiced at the Bar in England. He 
had a high sense of his duty to the Crown, and it was not long before 
the rough elements were given to understand that the new judge 
recognized no method by which a compromise could be arranged 
between crime and the administration of justice. Chief Justice Begbie 
entered upon the discharge of his duties with a total disregard of the 
consequences, and soon the lawless men, who had followed upon the 
heels of the rush for gold and were disposed to continue their evil 
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practices in the British possessions, knew that they had met their master, 
while the better class, who had been accustomed to string culprits to the 
first convenient tree, found that Judge Begbie would brook no rival in 
Judge Lynch. 

Many of the sentences imposed were very severe. “Life imprison- 
ment” leaped from the judge’s lips for offenses that are now deemed 
sufficiently atoned for by a sentence of five years. His charges to juries 
were models of terseness, and in many instances the language used was 
ferocious. Chief Justice Begbie was a man of large frame, six feet four 
inches in height, straight as an arrow, well-proportioned, with muscles 
of steel. His head was large and dome-like, his face, when in repose, 
thoughtful and dignified. When on the Bench, arrayed in gown and 
wig, he had a majestic appearance, and often with a few words he would 
sweep away the cobwebs that learned counsel had woven before the 
eyes of the jury, and secure a verdict in accordance with his own ideas 
of justice. If a verdict were returned that did not comport with his 
charge he had been known to abuse and insult the jurymen. In some 
localities men who had reason to believe that they would be called to 
act as jurors would absent themselves until the court had met and 
adjourned. His advi ice to a prisoner, whom a jury had acquitted of a 
charge of murder, “to go and sand-bag those jurors,” is a matter of 
history. With young lawyers he was intolerant and often cruel; with 
witnesses whom he believed were prevaricating he was uncompromising. 
The most impudent and brutal swashbuckler or bravo quailed before 
the judicial eye, and men who were known in public as irreclaimably 
bad and dangerous, became lamb-like in their docility when placed in 
the box before the Chief Justice. One day, a man, an American, whose 
stature exceeded that of the Chief Justice by at least four inches, was 
giving evidence which the judge had reason to think was untrue. 

“Now,” interrupted Chief Justice Begbie, “don’t prevaricate.” 

“How can a man help prevaricating, judge, when he’s lost his front 
teeth,’ exclaimed the witness, who imagined that prevaricating was 
synonymous with stammering. 

On another occasion counsel in the case of a man who had been 
convicted of an assault and battery, with a recommendation to mercy, 
implored the judge to deal leniently with the culprit. 

“Well,” said the Chief Justice, eyeing the prisoner keenly, “this 
would seem to be a case in which clemency might be exercised. The 
offense is not a serious one and then there is the recommendation of 
mercy that must be considered. I think the offense is one that might 
be expiated with a fine of twenty-five dollars” — 

“Oh,” broke in the man joyfully, “that s all right, judge, I’ve got 
the amount in my hip pocket, thank you,” and he reached for his “wad.” 

“And one year’s imprisonment, with hard labor,” continued the judge; 
“Have you got that in your hip pocket, too, you—you scoundrel ?” 

Had the man held his tongue he would ‘have got off with the fine. 
It was the interruption of the judge at the critical moment that drew 
forth the imprisonment. 

Mr. (afterwards Sir) Joseph Needham succeeded Chief Justice 
Cameron. He was a ripe lawyer, and had been a leading barrister in 
England. He was not a very tall man, but he was stout and well- 
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proportioned, and one of the most genial and kind-hearted of men. He 
possessed more policy than his brother, Begbie, and was always careful 
not to be too severe in his charges, believing that if jurymen were made 
to think that a conviction meant severe punishment for a light offense, 
they would not convict. 

For many years, not until after confederation, there was no appellate 
court in the Province. The award or finding of the judges stood 
unchallenged. An appeal to the Queen was impracticable, for, the 
colony being practically ruled from Downing street, popular opinion 
did not count for anything in London. The judges went on in their 
own sweet way, establishing new precedents, and substituting for well- 
worn axioms of English law their own ideas of right and justice. The 
early British Columbia judges had too much power. Prejudice often 
overrode law, and it sometimes seemed to the coionists that an elective 
judiciary was preferable to an appointive judiciary from whose decisions 
there was no appeal. It was a revival of the Jedburgh system, when 
men were hanged first and tried afterwards. I have reason to know 
that grave injustice was often inflicted, because the judge imbibed a 
violent prejudice against the prisoner, or on one side, in a civil cause. 
For most trivial reasons barristers were stricken from the rolls and 
there was no redress. 

As a rough and ready judge, Chief Justice Begbie was without a 
peer. He would hold court anywhere: in a miner’s tent, at the side of 
a road, in the deep recesses of a forest, or in a settler’s shack. He was 
known to sign decrees while seated on the back of an Indian pony. 
Once, while whipping a mountain stream for trout, he laid aside his rod 
and heard a case of assault, convicted and sentenced the offender, and 
resumed his angling. A correspondent of an English newspaper wrote 
of Chief Justice Begbie: “He is accustomed to take a walk before break- 
fast each morning, for the purpose of selecting trees upon which later 
in the day he would sentence culprits to be hanged.” In 1862 an Ameri- 
can named Gilchrist, fired at another American and killed a bystander. 
He was tried and convicted before Chief Justice Begbie, who sentenced 
him for life. It happened that the criminal had many friends among 
the miners, and threats of rescue were made. The judge swore in four 
special constables and instructed them to conduct the man to the nearest 
prison, some four hundred miles distant. The road ran through a 
wild, uninhabited country, where the guard might easily be overcome. 

“I have heard,” said the Chief Justice, “that an attempt will be 
made to rescue the prisoner. At the least evidence of such an outrage 
you constables will kill the prisoner first, and look out for yourselves 
afterwards.” The guard was not molested. 

The holographic will of this remarkable man was in keeping with 
his eccentric career. He disposed of his estate, which was quite large, 
to relatives and friends, frequently introducing a witticism which pro- 
voked laughter when after his death the will was read. One of the 
funniest paragraphs was where, having allotted to two ladies certain of 
his personal effects, he added: “If the legatees are not satisfied with my 
allotment, they may raffle and see which shall have the first choice.”—D. 
W. Higgins, in Canadian Law Review, December, 1904. 
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JURIES IN GERMANY. 


It may not be generally known that under the original constitution 
of the United States provision is made for the trial of criminal cases by 
jury, but not of civil cases. This, in 1789, caused dissatisfaction, the 
people claiming that the omission was intended to abolish trial by jury 
in civil cases, and the seventh amendment was soon adopted, securing 
the rights of trial by jury in suits at common law where the value in con- 
troversy shall exceed $20, 

In many countries juries decide by a majority. In France, since 
1831, a majority of two-thirds is required. This is true also in Ger- 
many, where the operation of the institution is so complicated and withal 
so interesting that it is especially valuable to note some of the methods 
adopted in the land of the Kaiser to secure justice and protect the rights 
of the accused. 

According to German law, trial by jury is limited to criminal pro- 
cedure and to cases within the competence of a single court composed 
of three judges and twelve jurors. The juror receives no pay for his 
services, because the office of juror is an honorary one. Many classes 
of persons are excluded from jury service. Among these may be men- 
tioned not only such persons as have suffered a criminal judgment or 
such as are on trial on criminal charges, but such also as are restricted 
in the use of their property by judicial decree. 

The law enumerates also certain classes of persons who ought not 
to be summoned for jury service and who are meant to be excluded, but 
whose presence on a jury does not of itself necessarily invalidate a ver- 
dict. In this group are persons under thirty years of age, persons who 
within three years have received support from public charities for them- 
selves or their families and persons who are employed as servants. 

A great many people are as a special privilege exempt from jury 
service in Germany. These include officials, persons employed in a 
public capacity in the service of religion, persons in active military ser- 
vice and teachers in the public schools, but attorneys are not numbered 
among these so privileged. Physicians, however, and apothecaries who 
have no assistants, persons above sixty-four years of age and persons 
who show that they are unable to bear the expense of this unpaid jury 
service are among the privileged. 

The basis of the list from which the jury is selected is a list of per- 
sons who are elegible to service as lay members of local courts. None 
of these lay members serves more than five days in a year, and this pro- 
vides a large list for jury selection. The presiding official in each com- 
mune must each year prepare a list, which is exhibited for public inspec- 
tion for one week, at the end of which time the unprotested names are 
sent to a judge in the district to which the commune belongs. 

Eventually from each “year list” are selected thirty jurors who con- 
stitute what is known as the “verdict list.” In any given case these thirty 
jurors are brought before the president of the court, who tells them the 
name of the accused and the nature of the offense charged. The names 
of the thirty jurors are written on tickets which are placed in an urn, 
from which the final twelve jurors are drawn by lot. There may be as 
many challenges as the names in the urn exceed twelve. 
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One or more persons may be drawn by lot to act in the place of 
regular jurors in the event of the disability of any of the latter. They 
sit in the case, take part in the trial, ask questions if necessary, but assist 
in rendering a verdict only in case any of the regular jurors be suddenly 
incapacitated. 

The jury determines the degree as well as the fact of guilt and is in 
nowise bound by the instruction of the presiding judge as to whether 
a given act falls within the definition of a crime under the law. 

The jurors elect their own foreman, but only after they have retired 
to the jury room to agree upon a verdict. A unanimous vote is not 
required in finding a verdict. Only a majority or two-thirds is necessary 
—that is, if the vote is seven for conviction and five for acquittal the 
defendant is acquitted; if it is eight to four he is convicted. — Boston 


Globe. 


IN RE ESTATE OF CORNELIA B. HALSEY, DECEASED. 


(Essex County Orphans’ Court, February 25, 1905). 
Final Account—Distribution—‘* Next of Kin.”’ 


On application for an order of distribution. 

SKINNER, J.: This contest is over the distribution of the estate 
of Cornelia B. Halsey, who died intestate. Her administrator presents 
his final account for settlement and a petition asking that this court 
order the distribution of the estate. Accompanying the petition is the 
affidavit of the administrator, showing the next of kin as he has been 
able to ascertain them out of his personal acquaintance with the deceased 
and with her family history, supplemented by careful investigation since 
her death. By this it appears that her nearest living kindred are first 
cousins. She had twenty first cousins on her father’s side and thirteen 
on her mother’s side, of whom three on each side survive. The adminis- 
trator asks for an order for the distribution of the estate among these 
living first cousins and the descendants or representatives of those that 
are deceased. The next of kin so computed are one hundred and nine 
in number. 

The petition states that, in addition to those whom the adminis- 
trator presents as the next of kin, there are two hundred and forty-six 
others who claim to be entitled to share in the distribution. It is not 
stated by what relationship they make this claim, but at the hearing some 
of them offered to prove that they are the descendants of a great-uncie 
or a great-great-grandfather of the deceased, and therefore entitled to 
share in the estate along with the descendants of the first cousins. It 
is this question that is before the court; the understanding being that, if 
it is decided that they are to share in the distribution, there shall be an 
order of reference to ascertain the next of kin so entitled. 

It is settled that the method to be followed in computing the next 
of kin is that of the civil law. This traces the relationship from the 
deceased and the claimant to a common ancestor, reckoning one degree 
for each step upward from the deceased to that ancestor, and then one 
for each step downward from him or her to the claimant. Thus from 
the intestate to her father is one degree, from the father to the grand- 
father is two; thence to the uncle is three and from him to the first 
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cousins is four. He is, therefore, related in the fourth degree. So, from 
the intestate to the great-grandfather is three degrees, and from him to 
the brother of the grandfather or great-uncle is another, making a great- 
uncle related in the fourth degree; from the intestate to her great-great- 
grandfather is four degrees, making him also related in the fourth degree. 
Fidler v. Higgins, 6 C. E. Gr, 138, 160; Schenck v. Vail, 9 C. E. Gr. 538; 
Smith v. Gaines, 8 Stew. 65, 67; 9 Stew. 297; 1 Williams on Exrs., Tth 
Am. Ed. 498, star p. 537, 357; Taylor v. Bray, 3 Vroom 182, 191; Cooley’s 
Blackstone, Vol. 2, p. 503, 514; Lloyd v. Tench, 2 Ves., Sr. 213. 

There is no great-uncle, or aunt, or great-great-grandfather, or 
mother living, but if either were living he or she would be entitled to 
share in the distribution with the first cousins. In Smith v. Gaines, 9 
Stew. 297, the contest was between a first cousin and a great-uncle, and 
the Court of Errors and Appeals said that both completely fulfilled the 
description of the statute, for they were “of equal degree of con- 
sanguinity” with the decedent. This was a decision construing the 
statute of descent, but the method of computing the degrees of kindred 
was the same as that used in applying the statute of distribution, namely, 
that of the civil law. 

It is contended that, although first cousins, great-uncles and aunts, 
and great-great-grandparents wouid all be related to the deceased in the 
fourth degree, and would all, if living, share in her estate, only the 
descendants of a deceased first cousin can take by representation the 
share their ancestor, if living, would take, and that the descendants of 
a great-uncle, or aunt, or a great-great-grandfather, or mother, do not. 
No such question could arise under our statute prior to 1899, because by 
it representation among collaterals was prohibited beyond brothers’ and 
sisters’ children. The language of the statute was as follows: 

“2. In case there be no children nor any legal representative of 
them, then one moiety of the said estate shall be allotted to the widow 
of the said intestate and the residue of the said estate shall be distributed 
equally to every of the next of kindred of the intestate who are in equal 
degree and those who represent them (provided that no representation 
shall be admitted among collaterals after brothers’ and sisters’ children). 

“3. In case there be no widow, then all the said estate to be dis- 
tributed equally to and among the children, and in case there be no child, 
then to the next of kindred in equal degree of or unto the intestate and 
their legal representatives as aforesaid ;” and in no other manner what- 
soever). 

In 1899, Section 169 was amended, the sole change being the omis- 
sion of the words above mentioned in brackets. P. L. 1899, p. 203. 

In Fisk v. Fisk, 15 Dick. 195, Vice Chancellor Reed says: “The 
purpose of the legislature in making this alteration cannot be doubted. 
It is true, it seems to have been the practice of the ecclesiastical court 
to permit no representation among collaterals beyond the children of the 
brothers and sisters, and the prohibitive clause in the original statute 
of 22 and 23 Charles II. merely confirmed the previous practice, yet the 
deliberate excision of the prohibition from our act of the legislature 
was well understood to be for the purpose of placing representation 
among collaterals upon the same footing as representation among 
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lineals.” The Vice Chancellor held that the descendants of deceased 
nephews and nieces were entitled to share in the distribution with neph- 
ews and nieces, who were the nearest living kindred, taking the share 
that the deceased nephew and niece would have taken if living. This is 
the only reported case involving the construction of the amendment of 
1899, and the question has not yet been passed upon by the Court of 
Errors, but the conclusion expressed by Vice Chancellor Reed is indis- 
putable. To put any other construction upon the statute as thus 
amended, considering the words in sub-division two, “and those who 
represent them,” and in sub-division three, “their legal representatives 
as aforesaid,” would be to do violence to plain language. 

Can representation be extended to descendants of first cousins and 
denied to descendants of great-uncles and aunts, or great-great-grand- 
parents? It is urged that the first cousins and their representatives claim 
through a common ancestor nearer to the deceased than the one through 
whom the descendants of great-uncles or great-great-grandparents claim, 
and that on that account they should be preferred. ‘Thus, the first cous- 
ins are in the grandfather’s line, while the great-uncles are in the great- 
grandfather’s line. In other words, the latter claim kinship through a 
common ancestor one degree further removed from the deceased. It 
will be seen that this point is independent of the question of representa- 
tion, that is to say, the same claim could be made by a living first cousin 
against a living great-uncle. There is ample authority opposed to this 
contention. In New York, under a statute of distribution similar to our 
own, it is said “grand-nephews and nieces share all the personal estate 
in equal portion per capita with all cousins, great-uncles, great-aunts 
and great-great-grandparents of the deceased that may be living, being 
all of equal degree.” Remsen on Intestates’ Succession in New York, 
pp. 65, 69. This pays no attention to the fact that the grand-nephews 
claim through the father as a common ancestor, while the others all 
claim through a common ancestor two or more degrees further removed. 
So uncles and aunts claim through the grandfather, while great-grand- 
fathers are one degree further away from the intestate, but uncles and 
aunts and great-grandparents share equally. Robertson on Succession, 
186; Lloyd v. Tench, 2 Vesey, Sr., 213, 215; Remsen on Intestates’ Suc- 
cession in New York, 73; 1 Williams on Exrs., 7th Am. Ed. 905, star 
p. 1383. 

On the other hand, Mr. Robertson says (Robertson on Succession, 
p. 185) that in questions between a brother and a grandfather, both of 
whom are in the second degree, the brother is preferred. Citing Pool v. 
Wishaw in Chy. T., 1708; Norbury v. Richards in Chy. M., 1749; Evelyn 
v. Evelyn, Hil., 1754; 3 Atk. 762, Ambl., 191; 4 Burns Ec. L. 416. To 
the same effect is 1 Williams on Exrs., 7th Am, Ed., p. 501, star p. 361; 
2 Id., p. 904, star p. 1281, citing also Lord Winchelsea v. Norcroft, 2 
Freeman 95; Thomas v. Ketteriche, 1 Vesey, Sr., 333. An examination 
of these cases shows that they were based upon a rule of the canon law 
adopted into the earlier English law prior to the statute of distribution 
according to which between brother and brother there was but one 
degree (See Buissieres v. Albert, 2 Lee 51), or as is said in the foot note 
to the Earl of Winchelsea v. Norcroft, 2 Freeman 95, “by our law, in 
this conforming to the canon law, the brother makes title immediately 
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from the brother.” The text writers above cited all treat this as an 
exception to the general rule. Robertson on Succession, p. 186; Wil- 
liams on Exrs., 7th Am, Ed., p. 501, star p. 361; 2 Id., p. 904, star p. 1381; 
2 Kent’s Commentaries, star p. 424. 

Chancellor Kent says that nephews and nieces take in exclusion of 
uncles and aunts though they be all of equal consanguinity to the intes- 
tate in several states, among which he names New Jersey, and he adds: 
“I draw this conclusion because the inheritance appears to be given in 
those states to the brothers and sisters and their descendants, or children, 
before recurrence is had to a distinct branch of the grandparents’ stock. 
The principle on which the rule is founded is that collateral kindred 
claiming through the nearest ancestor are to be preferred to the collat- 
eral kindred claiming through a common ancestor more remote. The 
claim of the nephew is through the intestate’s father and of the uncle 
through the intestate’s grandfather.” 4 Kent’s Commentaries, p. 403. 
This statement is not supported by authority. Mr. Williams says “uncles 
and nephews being all in the third degree are all equally entitled.” 1 
Williams on Exrs., 7th Am. Ed. 905, star p. 1383. 

In Buissieres v. Albert, 2 Lee 51 (Prerogative Court, 1754) the cases 
of Pool v. Wishaw, and Evelyn v. Evelyn were cited, but Sir George Lee 
said: “The uncles and nephews are clearly by the civil law (which rules 
in this court in testamentary cases) in the same degree of kindred, 
namely, in the third degree,” and he pronounced the uncles equally 
entitled to distribution with the nephews. To the same effect is Durant 
v. Prestwood, 1 Atk. 455; Walsh v. Walsh, Eg. Ab., 249 and Proc. Chy., 
54; Lloyd v. Tench, 2 Vesey, Sr., 218. Chancellor Kent does not cite 
a single New Jersey case in support of his statement, and the general 
proposition now under discussion, that as between collaterals those who 
claim through the nearest common ancestor shall be preferred, is con- 
trary to the settled law of this state. For example, grand-nephews and 
cousins are each related in the fourth degree to an intestate, but the 
grand-nephews claim through the father as the common ancestor and 
the cousins through the grandfather. Nevertheless, Mr. Griffiths says 
“cousins of the intestate, for instance, would take with them (grand- 
nephews), each class being the fourth degree of relationship to him.” 
4 Griffiths Law Register, 1257. The great-uncle claims through the 
great-grandfather, while the first cousin claims through the grandfather, 
but the Court of Errors and Appeals, in Smith v. Gaines, held that the 
great-uncle and the first cousin would share equally. 

Counsel for some of these descendants of first cousins have con- 
ceded that, if the rule of the civil law is to be followed in applying the 
statute, the descendants of great-uncles and aunts and of great-great- 
grandparents are entitled to share in the estate, but they advance the 
novel argument that as the amendment of 1899 has introduced the doc- 
trine of representation among collaterals ad infinitum it would have the 
same effect as the same doctrine of representation had upon the law of 
England, and would make inapplicable the cases in this state which say 
that the civil law method of computation was the one adopted in this 
state. As to what that doctrine of representation is, they refer to Black- 
stone’s Commentaries, where he says: “The issue or descendants, there- 
fore, of John Stiles’ brother are all of them in the first degree of kindred, 
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with respect to inheritance, those of his uncle in the second and those 
of his great-uncle in the third, as their respective ancestors, if living, 
should have been; and are severally called to the succession in right of 
such, their representative proximity.” Therefore, they say, the first 
cousins are related in the second degree and are nearer than the other 
claimants. 

In Schenck v. Vail, 9 C. E. Gr. 538, Chief Justice Beasley said: “The 
fact is this doctrine of representation never has had and never can have 
any place in a description of a class of persons standing in a degree of 
consanguinity. No common law writer ever described the son and the 
grandson as being in the same degree of blood to the father. Invariably 
the one is said to be in the first degree and the other in the second degree; 
and yet in case of the death of the former he is represented by the latter.” 
I think the argument here advanced is based upon a misapprehension of 
the doctrine of representation as applied to the statute of distribution. 
Generally speaking, that doctrine is that the heir shall represent or stand 
in the place of his ancestor, but it is capable of different application. It 
was applied according to Blackstone in ascertaining who were the next 
of kin. But when our statute of descent came to be construed in Schenck 
v. Vail, the court held that “when this sixth clause refers to ‘persons of 
equal degrees of consanguinity’ it seems to mean persons who shall 
occupy that position as a matter of fact and not by the application of an 
artificial rule,” and discarded the doctrine of representation. 

Our statute of distribution has always recognized the doctrine of 
representation. It confined it to the brothers’ and sisters’ children till 
1899 and then extended it indefinitely, but it never formed a part of the 
ascertainment of the next of kin. The next of kin were and are to be 
ascertained by the test of actual nearness of blood, and when ascertained 
the doctrine of representation is applied to bring in the descendants of 
those who, unaided by the doctrine of representation, would, if living, be 
the next of kin. 

It is further contended that, although great-uncles and aunts, great- 
grandparents and first cousins, are all related in the fourth degree, each 
constitutes a class and that representation will not be permitted within 
either class unless there is a living member of that class to share in the 
distribution. That is to say, the descendants of first cousins will take in 
the case at bar because there are living first cousins, but the descendants 
of the great-uncles and aunts and of the great-great-grandparents will 
not come in by representation, because there is no living great-uncle or 
aunt or great-great-grandfather or mother. 

This point can only be determined by reference to the statute, and 
the question is one of statutory construction. The statute says: “The 
next of kindred of equal degree of or unto the intestate and their legal 
representatives as aforesaid.” The words “as aforesaid” refer to the 
preceding sub-division, when it speaks of the next of kindred “and those 
who represent them.” Does this language mean that the right of repre- 
sentation extends to ali descendants of kindred who, if living, would be 
in the same degree as the living next of kin, or only to the descendants 
of those who, if living, would bear the same relationship to the intestate? 
[ think it extends only to the latter. 
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This construction is supported by the language of the section as a 
whole. The legislature has not said that the right of succession shall 
pass, first, to those related in the first degree and those representing them, 
then to those related in the second degree and those who represent them, 
and so on, making of each degree a class. It says the succession shall 
first go to the widow and children. It designates the persons who shall 
take. So, when it says that, in case there be no children, one moiety 
shall go to the widow and the rest to the next of kindred, it also means 
to designate living persons who shall bear such relationship to the intes- 
tate as makes them his nearest of kin, whether they be first cousins, 
nephews and nieces or as the case may be. The representation provided 
for in case the intestate leaves children is “and such persons as shal! 
represent such children.” In like manner, when, there being no children 
it goes to the next of kin “and those who represent them,” it means to 
throw the right of representation upon the descendants of those who, if 
living, would bear the same relationship as the living next of kin. When, 
by computation of the degrees of kindred, we have ascertained the living 
persons nearest of kin to the deceased, we have found the persons whom 
the statute has designated to take the property. The words “of equal 
degree” do not broaden the class of those who are to take so as to include 
all of the same degree, living or dead. Like the words that precede they 
contemplate living persons, but provide for the case of their being sev- 
eral who, though bearing different relationships, are of the same degree 
of kindred. So when, in the case at bar, we find that the nearest living 


kindred of the intestate are the first cousins, we have found the persons 
whom the statute says shall take; we can then turn to the statute and 
in place of the words, “then to the next of kindred in equal degree of or 
unto the intestate,” we can read, “then to the first cousins,” and the 


J 


words which follow, “and those who represent them,” refer to the first 
cousins. 

It is apparent that the argument advanced for the descendants of 
great-uncles would have applied to the statute before the amendment of 
1899 so far as it then permitted representation. Thus if the deceased 
left a grandfather and brothers’ and sisters’ children, but no brother or 
sister, the nephews could have claimed that, as the representatives of one 
who, if living, would have been in the same degree as a grandfather, 
they were entitled to share in the estate; or, if it be said, following Evelyn 
v. Evelyn, that the brother inherits directly from the brother and is in 
the first degree, the nephews of the deceased in a case where the father 
survives, could claim that they were entitled to share with the father, 
because they represent one who, if living, would have been in the same 
degree as he. I find no report of any such rule or practice. On the 
contrary, “if there had been a grandfather living he would have excluded 
all the nephews and nieces, uncles and aunts and great-great-grand- 
father of John Stiles, for he is in the second degree.” Reeves on 
Descents (Introduction), p. XL. 

There are numerous authorities to the effect that where an intestate 
leaves brothers’ and sisters’ children and no brother or sister survives, 
the children take per capita and not by representation. 2 Williams on 
Exrs., 7th Am. Ed. 905; star p. 1382, and cases cited. Also p. 912, Wag- 
ner v. Sharp, 6 Stew. 520. None of these consider the possibility of the 
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nephews taking by representation because a grandfather or mother sur- 
vives. They may be silent on the point, because it was not involved in 
the facts of the case, but the silence of the text writers is an indication 
that no such principle prevailed. In other words, brothers’ and sisters’ 
children did not take by representation when some one of the same 
degree as the brother was living to take, but only when a brother or sister 
was living to take. 

In Stanley v. Stanley, 1 Atk, 457, the intestate left a wife, mother 
and several nephews and nieces, the children of a deceased brother, and 
by the statute of 1 Jac. II, c. 17, as construed in Keilway v. Keilway, Gilb. 
Eq. Cas. 190; 2 P. Williams, 344, “every brother and sister and the repre- 
sentatives of them” were to share with the wife and mother. It was 
argued that, as the intestate had left no brother for the mother to collate 
with, the children of the deceased brother could not share in the estate. 
Lord Hartwicke held that they could, but based his decision upon a con- 
struction of the statute of James which cannot be applied to ours, so that 
this case cannot be regarded as against the view now expressed. 

Consider the consequences of extending the right of representation 
to the descendants of ancestors not related in the same way to the intes- 
tate as the living next of kin. The deceased had two parents, four grand- 
parents, eight great-grandparents and sixteen great-great-grandparents. 
The task of ascertaining the descendants of these sixteen great-great- 
grandparents through ali the branching lines would be one of great diffi- 
culty, if not impossibility; the confusion would be increased by the fact 
that some persons would be entitled to shares in several representative 
capacities, for example, the child of a first cousin would take a share as 
such, another as the representative of his father’s grandfather, the great- 
uncle, another as representative of his father’s grandmother, the great- 
aunt, and two more shares as the representative of two of the great-great- 
grandparents of the deceased; the distribution would be made among 
a vast number of claimants, and the estate would be divided into so small 
portions as to make it of little good to any one. In Schenck v. Vail, 9 
Stew. C. E. Gr. 547, the court favored a certain construction of the 
statute of descent, because, as it said, “It prevents titles to realty from 
becoming uncertain and intricate by reason of the vast multiplication of 
owners. In the present case the claimants are one hundred and thirty- 
nine in number, and the subdivision of the land would be so enormous 
that if the property in dispute had consisted of but a few acres of ordin- 
ary value the shares of some of these litigants would have to be awarded 
to them not in dollars but in pennies.” It is not to be supposed that the 
legislature intended any such distribution of estates, and while considera- 
tion of the consequences of a statute will not justify any perversion of 
plain and unambiguous language, nevertheless, as was said in Wood- 
bridge v. Amboy, Coxe. 213, 214, “we should not hesitate to adopt a con- 
struction which the words will clearly warrant, free from those inconve- 
niences which must follow from any other interpretation.” So in Wal- 
lace v. Wallace, 2 Gr. Chy. 616, 621, the Ordinary said: “Where the con- 
struction of a statute is doubtful, it is proper in expounding it to take into 
consideration the consequences that may result, fcr it will never be pre- 
sumed that the legislature intended to pass an act that would lead to mis- 
chievous results.” See also State v. Clark, 5 Dutch. 96, 99; United 
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States v. Kirby, 7 Wall. 482; Re. Davenport Court of Appeals, New 
York, 1902, 65 Northeastern Reporter 275. This last case was quite 
similar to the one in hand. The New York statute of distribution said: 
“No representation shal! be admitted among collaterals after brothers’ 
and sisters’ children.” This was repealed and in lieu thereof it was 
enacted: “Representation shall be admitted among collaterals in the 
same manner allowed by law in reference to real estate.” The court 
said: “It is not reasonable to assume that the legislature in amending 
a statute coming down in substance from Justinian would open wide the 
gates to all collaterals, thus dividing up estates in many instances into 
sums so smail as to benefit no one.” The point involved in this case 
was not the same as here, and perhaps the court in its desire to avoid 
unreasonable consequences wandered far from the plain language of the 
statute. It is, nevertheless, a striking illustration of the effort a court 
will make to avoid a meaning that will make a statute unreasonable or 
oppressive. In my opinion the construction I have here given to our 
statute involves no departure from the plain meaning of the words used, 
besides being most consistent with the reason and wisdom always im- 
puted by the courts to expressions of the legislative will. 

To summarize, the next of kin are to be ascertained by the rule of 
the civil law. 

They must be living persons. 

In the case at bar first cousins are nearest living kin. 

Representation is to be confined to deceased first cousins. Not 
because they claim through a nearer common ancestor, nor because by 
representation through their ancestor, the grandfather, they are regarded 
as being the nearest of kin, but because when the living next of kin are 
found they are the class or rank of kinsmen whom the statute has desig- 
nated to take, and because the statute confines the right of representa- 
tion to the class so ascertained. This construction is not only within the 
letter of the statute, but a consideration of the mischievous consequences 
which would follow any other construction justifies the conclusion that 
it is what the legislature intended. 

An order will be made for the distribution of the estate among the 
living first cousins per capita, and the descendants of the deceased first 
cousins per stirpes. Before signing the order, however, I think the 
affidavit of the administrator should be amended, or supplemented, so 
as to show more clearly the manner in which each of the distributees 
trace relationship to the deceased and so as to establish the fact that there 
are no others that have been overlooked. Further proof of relationship 
may also be offered by any one of those entitled to a share in the estate 
under the views above expressed. 





Wherever one person is placed in such a relation to another by the 
act or consent of such other, or of a third person, or of the law, that he 
becomes interested for him, or with him, in any subject of property or 
business, he is held, in Trice v. Comstock (C. C. A. 8th C.), 61 L. R. A. 
176, to be in such a fiduciary relation with him that he is prohibited 
from acquiring rights in that subject antagonistic to the person with 
whose interests he has become associated. 
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HULL v. CONOVER. 
(Second District Court of } Newark, March, 1905). 
Usurious Loan on Chattel Mortgage. 
Mr. Samuel J. Macdonald for plaintiff. 
Mr. William H. Parry for defendant. 


This was an action of replevin concerning a chattel mortgage and 
the usury laws. The defendant, Conover, testified that in the early 
summer of 1902, attracted by an advertisement of the Security Loan 
Company that it loaned money on chattel mortgages, he went to its 
office in Newark. The name William Hull did not appear in the adver- 
tisement nor in any part of the office of the Security Loan Company. 
Conover testified that he actually received $31 in cash from Mr. Bolles, 
who was in charge of the Security Loan Company’s office. In return 
for the $31 he signed a chattel mortgage to one William [lull for $72, 
besides giving notes to that amount and an assignment of his wages. 
Conover had never seen William Hull, but his entire dealings in the 
matter had been with Frederic M. Bolles and W. E. Bolles at the office 
of the Security Loan Company. He claimed that by August, 1903, he 
had paid back $38 on this loan. 

Frederic M. Bolles was the chief witness for the plaintiff. He ad- 
mitted that Conover had never received $72 in cash, the amount named 
in the face of the mortgage, but claimed that he had received $55 in 
cash. The other $17 was accounted for by a written agreement, signed 
by Conover, in which he agreed to pay the Security Loan Company $17 
for services in securing the loan and for the preparation and recording 
of the papers. Mr. Bolles stated that the Security Loan Company con- 
sisted of himself and his brother, W. E. Bolles. They were also the 
agents of William Hull, the mortgagee, who was a New York business 
man. 

Mr. Parry, of the New Jersey Legal Aid Association, who repre- 
sented the defendant, claimed that the mortgage was defective because 
the affidavit of the mortgagee did not state the true consideration, as 
required by section 4 of the act on chattel mortgages. Judge Lintott 
held that this objection could not be raised by the mortgagor, but by the 
terms of the statute could be interposed only by creditors of the mort- 
gagor. Mr. Parry also contended that the $17 paid to the Security Loan 
Company for the securing of the loan was a violation of the Usury act, 
which prohibits usurious interest and the exaction of premiums on the 
making of loans. 

LINTOTT, J., following the ruling made by Judge Adams in the 
Circuit court in a similar case decided a few months ago, held that there 
was not sufficient proof on the part of Conover that William Hull had 
any knowledge of the bonus exacted for the loan by the Security Loan 
Company. He therefore held that Conover was bound by the law as it 
stands to-day to pay to the mortgagee $72, with interest. As he failed 
to do this, judgment was given for the plaintiff. 


The right to declare a contract made on Sunday void because 
opposed to public policy is denied, in Rodman v. Robinson (N. C.), 65 
L. R. A. 682. 
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RECENT IMPORTANT STATE DECISIONS. 


3allou v. U. S. Flour Milling Co. In this case it was held that 
where a case is presented in the Chancery court which is substantially 
like a former case carried from such court to the Errors and Appeals, 
the Chancery court is bound to follow the decision rendered in such 
Court of Appeals, although questions are raised'in the second case 
which were not considered in the former suit. N. J. Chancery court. 
Opinion by Pitney, V.C. (59 Atl. Rep. 331). 

Edwards v. Mason. In this case it was deciced that where a cause 
is regularly called for hearing in the Court of Appeals, and the plaintiff 
in error appears by counsel, who abandons the argument of the cause, 
the judgment will be affirmed, with costs, under the rule of the court 
which prescribes that “if the plaintiff in error should not appear to 
argue the errors assigned, the judgment of the court below shall be 
affirmed, with costs.” N. J. Court of Errors and Appeals. Opinion 
Per Curiam. (59 Atl. Rep. 458). 

Brand y. Brand. Held that a divorce cannot be obtained by the 
husband in New Jersey on the ground of a desertion by the wife, which 
occurred in New York, unless the desertion continues for two years after 
the husband moves into New Jersey. N. J. Chancery court. Opinion 
by Stevenson, V. C. (59 Atl. Rep. 570). 

Challender v. Challender. Held that under Chancery rule 53, pro- 
viding that in all suits for divorce, complainant’s solicitor, before deliv- 
ering to the sheriff the subpoena or citations, shall make diligent inquiry 
as to the defendant, for purposes of identification, pursuant to Rule 59, 
an affidavit of complainant’s solicitor showing inquiry only of complain- 
ant, who furnished the description of defendant required to be delivered 
to the sheritf by Rule 58 when defendant is found to be within the state, 
was insufficient. N. J. Chancery court. Opinion by Magie, C. (59 
Atl. Rep. 648). 

Warren v. Pim. Held that the equality of each share of corporate 
stock in the eye of the law is an established principle in this state, and 
that a “voting trust,” or any other irrevocable grant, uncoupled with an 
interest in the stock to be voted upon, assuming to confer upon the donee 
the power to vote at stockholders’ meetings for the choice of directors, 
is contrary to the letter and also to the spirit and policy of the General 
Corporation act of New Jersey (P. L. 1896, p. 277). N. J. Errors and 
Appeals court. Opinions by Dixon, J., and Pitney, J. (59 Atl. Rep. 
773). 

Naughton v. Elliott. Parole evidence which tends to vary the 
description of a lot in a lease is inadmissible in locating the boundaries. 
N. J. Chancery court. Opinion by Emery, V.C. (59 Atl. Rep. 869). 

In Re Doland. An order of an orphans’ court directing a writ of 
attachment to issue for an alleged contempt, made after hearing on an 
order to show cause, is not appealable. N. J. Prerogative court. Opin- 
ion by Magie, Ordinary. (59 Atl. Rep. 879). 

Seastream v. N. J. Exhibition Co. 1. The use of ex parte affidavits 
in procuring an order to show cause why respondents should not be 
adjudged guilty of contempt of court is proper where affiants are present 
at the hearing on the return and are offered for cross-examination to the 
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persons named in the order. 2. An investigation as to alleged conduct 
in contempt of the Court of Chancery may be referred to the vice chan- 
cellor or a master of the court. 3. A proceeding for contempt not com- 
mitted in open court, being punitive in character, and hence not the sub- 
ject of appeal, and which may affect property and liberty, ought not to 
depend on the judgment of a vice chancellor or master in chancery, but 
is a matter for the personal attention of the chancellor. N. J. Chancery 
court. Opinion by Magie, C. (59 Atl. Rep. 914). 





An attorney is held, in Dorr v. Camden (W. Va.), 65 L. R. A. 348, 
to have no right to withhold from his client information acquired by him 
in the exercise of such attorneyship, and use the same to extort an 
increased compensation from his client, or coerce him into a contract 
he would not have entered into upon full information. 





MISCELLANY . 


STATE NOTES. 


Attorney General McCarter has 
appointed Edward D. Duffield, of 
South Orange, as Assistant Attor- 


ney General, to succeed John L. 


Swayze, resigned. Mr. Swayze 
goes to New York City to take 
charge of one of the legal depart- 
ments of the Bell Telephone Com- 
pany, at a salary of $5,000 per year. 

A memorial statue in bronze is 
to be placed on the court house 
plaza in Paterson, the subject be- 
ing the late Congressman James 
F. Stewart. The statue will be 
seven feet in height, mounted on a 
granite pedestal, and will be fin- 
ished in October. 

Mr. Justice Swayze has directed 
that hereafter the sessions of court 
in Atlantic county shall be held in 
October, January and May, in- 
stead of September, December and 
April, The latter dates are assign- 
ed to Salem county. 

At a meeting of the Somerset 
County Bar Association on March 
16 adresses were made by Mr. R. 
V. Lindabury, Mr. John R. Hardin 
and Vice Chancellor Bergen. 


Mr. Edwin G. Adams, of New- 
ark, has been appointed by U. S. 
District Court Judge Lanning as 
referee in bankruptcy for Essex 
county, in place of Mr. Frederick 
W. Leonard. Mr. Leonard had 
served for a number of years with 
great acceptability. 

Mr. Howard Applegate, who 
was a clerk in the Prerogative 
court office, has been appointed 
Deputy Clerk in Chancery, in place 
of the late Col. S. M. Dickinson. 

The death is announced of Judge 
John J. Balleray, at Pendleton. 
Oregon, on February 18. Judge 
Balleray formerly resided in Pat- 
erson, studied law in the office of 
the late Socrates Tuttle, and, after 
building up a successful practice, 
went to Oregon in 1881. He was 
fifty-three years of age. 

Mr. Edward G. Stalter, of Pat- 
erson, formerly an Assemblyman, 
has been chosen city counsel of 
Paterson for the unexpired term of 
Mr. Vivian M. Lewis, who is now 
Clerk in Chancery, 

President of the State Senate 
Joseph Cross resigned his office on 
March 30, before the legislature 
adjourned, in order to be sworn in 
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(on April 10) as the new United 
States District Court Judge for 
New Jersey. Senator Bradley was 
elected president pro tem., and as 
such will be Acting Governor, 
should occasion require. 


POSTEA ON INVOLUNTARY NON- 
SUIT. 


The attention of the practitioner 
is called to the form of postea in 
actions where plaintiff has been 
non-suited. 

An old form, commonly found 
in the books, recites that after the 
jury had agreed upon their verdict 
and returned to the Bar, the plain- 
tiff was called but came not. At 
common law this was often the fact 
in cases of voluntary non-suits. It 
was a convenient practice, and, in 
the hands of competent counsel, 
more often advanced, than abused 
justice. Yet, where no trickery 
could be imputed to plaintiff's 
counsel, this power of the plaintiff 
to retry the case by declining to 
take a verdict in a former trial, 
fully closed, was often a pure spec- 
ulation. It was long remembered 
how Chief Justice Green, when 
practicing at the Bar, having a case 
of importance at the Circuit, was 
disturbed by the jury remaining 
out longer than he thought it rea- 
sonable, and, upon their return, 
arose and moved that the plaintiff 
be called, to the surprise of the 
jurors, one of whom blurted out: 
“Why, Mr. Green, our verdict is 
in your favor.” But it was too late. 
In 1862 the Supreme court, by rule, 
altered the practice, which regula- 
tion passed into the Practice act of 
1874, and is now P. L. 1903, p. 580, 
Sec. 160. 

But such is the sacred adherence 
to well-settled forms, that the old 
postea is still frequently used, with 
the result that in Rollins v. Atlan- 
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tic R. Co., 58 Atl. Rep. 344, the 
judgment of the Supreme court 
upon such a postea was reversed 
by the Court of Errors and Ap- 
peals. Subsequent to the report of 
this case in the “Reporter,” a mo- 
tion was made in the Court of Er- 
rors, on July 1, 1904, to amend the 
postea, which the court unani- 
mously refused. 

The form of postea annexed has 
been kindly furnished by Mr. L. C. 
Pierson, assistant clerk of the Su- 
preme court, and has been used 
and approved by the judges. 


sis GS. BB. 


FORM OF POSTEA. 


Afterwards, to wit, on the 
day of A. D. nineteen hun- 
dred and ...., at a Circuit court 
in and for the 
, before his 
, one of 
the Justices of the Supreme court 
of the State of New Jersey, accord- 
ing to the form of the statute in 
such case made and_ provided, 
comes as well the within named 
plaintiff and the within named de- 
fendant, and the jurors of the jury 
being also summoned, also come 
who, to speak the truth of the mat- 
ters within contained, were tried 
and sworn, after evidence being 
given to them, thereupon the plain- 
tiff rested his case, and the court 
being of opinion that such evidence 
did not establish a cause of action 
against the said defendant, ordered 
that the said plaintiff be non-suited. 


THE CHANCERY COURT. 


An exchange has been at the 
trouble of getting the statistics of 
the business transacted and by 
whom in the Court of Chancery, 
and the figures given are interest- 
ing. It says that records of about 
325,000 cases, dating from 1744, 
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are on file, to which more or less 
constant recourse has to be made, 
and to handle and keep tab on this 
immense number of documents is, 
in itself, no small part of the work 
of the office. Over 20,000 cases 
are at present pending before the 
court, and that is the usual number 
in process of litigation. A full and 
complete record of each case is 
started as soon as the first bill is 
filed. 

To conduct the office work there 
are twelve regular assistants and 
clerks and eighteen stenographers 
and copyists. The expenses of 
the offices for the year covered by 
the last annual report of the state 
treasurer were $88,266.76, of 
which something over $20, 000 was 
for salaries, not including the sal- 
aries of the copyists, who are paid 
by the folio of one hundred words. 

The litigation handled in the 
offices brings the state a consider- 
able amount in fees which is cred- 
ited to the general state fund, the 
same fund from which the ex- 
penses are paid. ‘The fees for the 
last year amounted to $44,279.16, 
so that the net cost of the office to 
the state was $43,987.60. 

So thoroughly is the indexing 
systematized that in all the 325,- 
000 documents practically none 
has ever been lost, and but very 
few are ever even temporarily mis- 
laid. In 1744, when the Chancery 
records were commenced, the 
dockets and corresponding pigeon 
holes were indexed under the 
numerals, and this was continued 
for several years, until 23 dockets 
and 23 sets of corresponding 
pigeon holes had been filled. Then 
the present method of indexing 
each docket under both a letter of 
the alphabet and a numeral was 
adopted. 

232,500 folios are copied each 
year, for which the state pays $6,- 
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975. A better idea of the copying 
done ina year is given in the state- 
ment that it amounts to 69,750,000 


words. 


GOVERNOR’S APPOINTMENTS. 


Among the nominations made 
by Governor Stokes to the Senate 
and confirmed by them were the 
following: 

Alfred F. Skinner, of Essex. 
Common Pleas judge to succeed 
himself; Thomas J. Lintott, judge 
of the District court of Newark, 
to succeed himself; Louis H. 
Schenck, judge of Common Pleas 
of Somerset county, to succeed 
himself; John IF, Reger, prosecu- 
tor of the pleas of Somerset coun- 
ty, to succeed James L. Griggs. 


ADMISSIONS TO N. J. BAR. 


The following were the admis- 
sions as attorneys and counselors 
at the February term of the Su- 
preme court: 

ATTORNEYS, 

William F, Headley, Charles F. 
K. Niebling, Theo. W. Schimpf, 
Henry G., ere ers Martin E. 
Keffer, David H. Goff, Edgar A. 
<sdoat J. Wharton Stokes, 3. 3% 

layes, Jr., J. Haviland Tompkins, 
ya H. Abbott, George B. Ast- 
ley, James F. Brown, Louis V. Eb- 
ert, Theodore D. Gottlieb, George 
Jacobs, Henry Pomerehne, Alex- 
ander J. Schem, Otto G. Horster, 
l'rederic S. Jones, Aaron A. Mel- 
niker, James A, Patterson, Ben- 
jamin Stevens, Edward T. Case- 
bolt, Louis Olson Barton, Robert 
J. Bain, William E. Ellis, Charles 
Jones, Harry R. Datz, Max P. 
Arlt, Alexander J. Higgins, N. De- 
marest Campbell. 

COUNSELORS. 

William J. Claassen, Newark; 
Charles E. Cook, Asbury Park; 
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Howard R. Cruse, Jersey City; 
Raymond Dawson, Jersey City; 
Thomas G. Haight, Jersey City; 
Gustave Haussling, Newark; J. 
Merritt Lane, Jersey City; Harri- 
son P. Lindabury, Morristown; 
King Stickle Oram, Morristown; 
Allan C. Rowe, Summit; Edmund 
G. Stalter, Paterson; Ephraim 
Tomlinson, Camden; S. Howard 
Troth, Camden; Andrew Van Blar- 
com, Newark. 


OBITUARY. 


‘MR. WILLIAM M. DAVIS. 

Mr. William M. Davis, of Phil- 
lipsburg, died March 27, at his res- 
idence, after an illness of several 
months. Mr. Davis was born at 
Elizabeth in 1840, and was the son 
of Dr. Charles Davis, of that city. 
He studied law in Easton, Pa., with 
the late Hon. H. D. Maxwell, and 
subsequently in Belvidere, N.J., with 
the late Hon. Jehiel G. Shipman. 
He was admitted to the New Jer- 
sey Bar as attorney in November, 
1864, and as counselor in Novem- 
ber, 1867. He was also Supreme 
Court Commissioner and Special 
Master in Chancery. At the time 
of his death he was a director in 
the Phillipsburg National Bank, in 
the Easton Consolidated FElectric 
Company and in the Phillipsburg 
& Easton Street Ry. Co. 

Mr. Davis was a careful, con- 
scientious, hard-working lawyer, of 
strict integrity, and with a host of 
friends. A writer in the Easton 
“Free Press” uses this language 
concerning him, and it is in no wise 
overdrawn: “His was a life to be 
interpreted by its strong and 
useful relations, and its ade- 
quacy in meeting such nu- 
merous and important require- 
ments. Simplicity in thought, en- 
ergy in service, loyalty to truth. 
fidelity towards his fellow-men were 


its suggestive features. As a fore- 
most citizen he exhibited a many- 
sided fitness in his professional ca- 
reer, his business capacity, his civic 
usefulness, his social influence and 
his whole souled Christian activ- 
ity. A quiet man, yet efficient; 
never strong physically, and never 
weak in mental perception or mor- 
al purpose. . . Perhaps his 
chief life work was the develop- 
ment of the North End Mission, 
now numbering nine hundred 
scholars. For eighteen years he 
was its superintendent and inspira- 
tion.” 


CALENDAR PUBLICATION. 


Mr. W. H. McIntyre, of 221 Pear- 
sall Avenue, Jersey City, has pub- 
lished what he calls a “250-Year 
Calendar,” for every year between 
1762 and 2012. It is claimed that 
lawyers and law students will find 
this 250-Year Calendar of rare and 
exceptional value in preparing 
briefs, drawing up _ contracts, 
searching titles, arranging argu- 
ments, verifying claims, and secur- 
ing accurate dates whether in the 
past, the present or the future. It 
is guaranteed to be absolutely cor- 
rect in every detail. It is very sim- 
ple, and is so ingeniously and clev- 
erly arranged that by turning the 
wheel on the back of the calendar. 
any year that may be desired will 
appear through an opening at the 
top, giving the calendar for that 
vear, together with the date for 
aster Sunday. This useful and 
ornamental calendar ought to be 
in every home where it will be very 
valuable for reference, and will 
solve many perplexing questions. 

Orders for this calendar may be 
sent direct to Mr. Pearsall, or may 
be mailed to this office. Such or- 
der should enclose the price, 25 
cents. 
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BOOK NOTICES. 


AMERICAN NEGLIGENCE 
REPORTS, Current Series 
(Cited Am. Neg. Rep). The cur- 
rent negligence cases decided in 
the Federal courts of the Uuited 
States. The Courts of Last 
Resort of all the States and Ter- 
ritories and selections from the 
Intermediate courts. Together 
with Notes of English Cases and 
Annotations, Edited by John M. 
Gardner, of the New York Bar. 
Vol. XVI. Remick & Schilling, 
Law Book Publishers, New 
York. 1905. 


This is the sixteenth volume of 
this series of Reports, and the cases 
reported relate to injuries to per- 
sons and property decided in the 
State and Federal courts during 
the year 1904, being negligence 
cases arising out of the relations 


of carriers and passengers, landlord 
and tenant, master and servant, 
municipal corporations, steam and 
street railroad companies, and all 
other branches of the law of negli- 
gence. 

The subject .of injuries, which 
have become current in every-day 
life, is of so great importance that 
to the busy lawyer a system of re- 
ports such as this, is of the greatest 
value. We have heretofore com- 
mended this series of reports, and 
we can Only add to what we have 
said before that it seems to us to 
be the best series of current re- 
ports published. 

Among the notes of special im- 
portance in this volume are the fol- 
lowing, namely: Master’s duty to 
employees of warning and instruc- 
tion; note of recent cases of injur- 
ies to pedestrians struck by street 
cars; note of recent cases relating 
to landlord and tenant; and notes 
of recent cases in which the defense 
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of independent contractor arose. 
These notes alone are equal to a 
brief treatise on the special sub- 
jects. 


THE LAW AND PRACTICE in 
Bankruptcy. By William Miller 
Collier. Fifth Edition, by Frank 
E, Gilbert. Albany, N. Y.: Mat- 
thew Bender & Co, 1905. Pp. 
1038. Price, $6.30, 


In sending out this publication 
to the profession, the publishers 
well say that “Collier’s is the only 
treatise on bankruptcy that gives 
the decisions which construe the 
amendments of 1903.” It has long 
been the leading work on bank- 
ruptcy, and is commended as such 
and cited by the Federal courts. 
We agree with the views of others 
to the effect that it is “thorough, 
exhaustive and practical.” Judge 
Ray, of the U. S. District court. 
says that “it treats the subject of 
bankruptcy with learning, ability 
and care,’ and we could not say 
more, As all lawyers know, this 
work contains a large number of 
forms (187 of them), as well as the 
full text of the bankruptcy acts 
from 1800 to 1898 inclusive. It 
makes a large volume and is ad- 
mirably printed on beautiful paper. 


THE LAW STUDENT'S 
Prompter. Complete Course of 
Law for Juniors and Seniors in 
Sixteen Booklets. By Joseph 
Gifuni, $20 Broadway, New 
York City. 

The first two pamphlets of the 
series, the one for juniors and the 
other for seniors, having respec- 
tively 71 and 58 pages, have been 
issued. The author says that he 
has “spent several years of unre- 
mitting labor upon the work.” The 
subjects treated are elementary, 
and should be useful to all students. 





